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INTRODUCTION

RISK MANAGEMENT AND JURISDICTIONAL
BOUNDARIES IN PRE-MODERN EUROPE

Risk Management and Jurisdictional Boundaries are two topics
which over the last few years have been dominating the global news
cycle and been the object of lively debates, both in the public arena
and across different academic disciplines such as legal and economic
history. The contributions in this monographic issue link these topics
together through multifaceted analyses focussing on the management
of risk over the late medieval and early modern period. These essays
have been developed within the ERC-funded project — AveTransRisk
— Average — Transaction Costs and Risk Management during the First
Globalization (Sixteenth-Eighteenth Centuries) (n. 724544) — dedicat-
ed to the historical analysis of the economic and legal aspects of Av-
erages!.

The most famous variety of Averages is General Average (GA), the
legal institute? regulating the proportional apportionment of extraor-
dinary sacrifices or expenditures, intentionally and reasonably made
or incurred, for the purpose of preserving from peril the property in-
volved in a common maritime adventure’. This is an ancient (pre-Ro-
man) mechanism for the redistribution of extraordinary expenses in
maritime trade, which has recently received global press attention as
the expenses of the March 2021 blockage of the Suez Canal by the Ever
Given are being apportioned precisely through GA.

As General Average is a transnational legal institute, its compara-
tive analysis sheds light on the variety of political and commercial dy-
namics at play across pre-modern Europe. General Average’s longevi-
ty, as well as apparent immutability across centuries and jurisdictions,
restricted scholarly attention to the study of its historical developments,
as these were clearly assumed to have been limited. This has been thor-
oughly disproved by the results of the AveTransRisk project which has
demonstrated how, behind a simple principle, there were many local
differences in terms of both applicability and apportioning procedures®.
Whatever attention was dedicated to Averages was usually focussed
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on them being considered an antecedent of insurance’. Here the focus
shifts on Averages from the jurisdictional perspective, arguing that this
type of analysis makes their study into a privileged use case for the study
of wider economic and legal developments in Europe.

One of GA’s most interesting characteristics is how an universally
accepted general principle was applied with a variety of local normative
differences, in other words, how the operational practices of GA en-
gendered a constant tension aimed at reconciling their innately transna-
tionality with the very different rules of their application in different
localities®. Mutatis mutandis, this is a dilemma which is highly resonant
with the long-standing interest of «Quaderni Storici» in discussing the
interplay between universal categories and specific local applications,
in the words of Angelo Torre: «da un lato, la tensione tra 'universalita
delle categorie e la singolarita dei contesti; dall’altro, la dialettica tra
la singolarita di ciascun contesto e le connessioni e disconnessioni tra
siti».’

General Average’s survival is due to it providing a more equit-
able solution to risk, by spreading the unexpected costs proportion-
ally across all stakeholders in the maritime venture. Its non-contractu-
al nature also shielded it from the fierce debates which characterised
the medieval and early modern development of other risk management
tools, such as insurance.

Giovanni Ceccarelli’s opening essay confronts these issues head
on by analysing the language of risk between the thirteenth and the
eighteenth centuries and introducing some of the central points related
to the perception of risk and the solution for its management. His con-
tribution focuses on how Averages were discussed by those theologians
who dealt with the economic nature of risk, which already in the thir-
teenth century had been defined as «an object which could be bought
and sold». Ceccarelli’s analysis shows that Averages, unlike insurance
and usury, were not central to Scholastic reflections on economic ac-
tivities, something probably connected with the fact the concept was
less problematic in theological terms. What instead emerges from these
early debates is how jettison — as the most common instance of General
Average, frequently used as its synecdoche — was tightly connected with
the relationship between «voluntary» and «involuntary» actions, which
for centuries was a hot topic of contention, not just from the theologi-
cal point of view, but also from the philosophical and jurisprudential
ones. This early lack of interest is not surprising when we consider that
late medieval legal experts, and interestingly mathematicians, discuss
Averages and jettison from the perspective of «reciprocity» and «shar-
ing», which are non-contentious from a theological perspective. Things
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change from the sixteenth century when the issue of how to handle
property rights in cases of jettison came to the forefront of theologi-
cal debates. From this point onwards, the discussion moved to issues
related to extreme necessity, self-defence and survival, which strongly
resonate with the contemporary resurgence of interest in the principle
of General Average to tackle some of the extraordinary expenses gen-
erated by the climate crisis®.

The contributions which follow this one move from the theoret-
ical and doctrinal analysis to the operational and normative side of
risk management. Covering the period from the thirteenth to the ear-
ly nineteenth centuries, they present case-studies that, from different
perspectives, discuss specific instances which highlight issues related
to risk management and jurisdictional boundaries. During the early
modern period, maritime law enjoyed an unparalleled centrality due
to the concerted efforts, by many European early modern states, to ex-
tend their authority — and hence jurisdictions — across the globe. These
processes were particularly complex, especially when played out over
water, something well described by Lauren Benton as «arising from the
peculiar qualities of the sea as a place that cannot be occupied»’. This
phenomenon has been studied mainly from the perspective of the Eu-
ropean commercial and imperialist expansion, and how this generated
a veritable war of books related to maritime law and jurisdiction'®. Less
attention has been given to how these phenomena fostered a general
and very pragmatic re-organization of local usages and customs, which
led to the early codification of maritime legislation across many Euro-
pean states'!. This was driven by the compelling operational need to
clarify and explain local usages within a sector which, as the engine
of European economic growth and institutional innovation during this
period, was experiencing a massive expansion in both quantitative and
qualitative terms'?.

Dave De ruysscher’s contribution discusses late medieval riverine
jurisdictions, a neglected topic which is just starting to benefit from
the recent scholarly attention towards both the legal-doctrinal con-
cept of jurisdiction and the operational functioning of legal pluralism."
Through a careful analysis of the multi-layered jurisdiction over the riv-
er Scheldt, De ruysscher unpacks the overlapping jurisdictional claims
of feudal lords and urban authorities in the region between the County
of Flanders and the Duchy of Brabant during a period of profound
economic change. He lays the ground with a traditional analysis of the
interactions between feudal and urban authorities within the economic
sphere, detangling the competing claims of different polities, organiza-
tions and officials, and how their conflicts were exacerbated by a grow-
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ing market integration and internationalization of transport by ship.
Whilst economic historians have focussed their attention on these ju-
risdictional issues through the analysis of «trade», «taxes» and «tolls»,
De ruysscher brings forward a new way to assess the economic element
of jurisdiction by untangling where the jurisdictional boundaries fell in
regard to risk management. He pursues this by discussing Averages ad-
justment principles and their jurisdiction, and the interaction between
Averages and insurances, both of these are risk management tools, but
they are very different in their underlying principles and operational
application. This novel approach will feed into Dave De ruysscher new
ERC project on urban economic sovereignty, and how this concept
underpinned the extension of cities’ economic clout and influence well
beyond the formal boundaries of their jurisdictions'.

Another issue which emerged during the project was that there
was more to Averages than just GA, as many of the expenses which
could befall ships and cargoes from the time of lading until their un-
loading (due to accidents, jettison, capture and unexpected expenses)
— were redistributed through other types of Averages. Maria Fusaro’s
contribution introduces the peculiarities and varieties of Averages in
Venice, where until the eighteenth century they played an important
(and neglected) role within maritime trade and shipping, functioning
both as risk management tools and as a mechanism for the absorption of
transaction costs. Venetian Averages were an interesting re-elaboration
of the Byzantine normative tradition, and had wider scope than in the
Western Mediterranean. Thanks to these hybrid roots, Averages played
a fundamental role in the development of Venetian maritime trade,
influencing its business practices both in terms of risk management
and of transaction costs’ allocation. The essay traces these normative
developments across the phase of economic growth in the Middle Ages,
and analyses how Averages were structurally transformed in the seven-
teenth century under the pressure of new maritime operators which
contributed to the early modern crisis of the Venetian maritime sector.
From this analysis it emerges how the jurisdiction over maritime topics
was widely shared across different magistracies, and how these actively
resisted the reforms proposed by the upper echelons of government,
which were instead pushing for the normalization of Venetian Averages
and their alignment with general European usage. These issues touch
several elements of the shifting Venetian economy which need more
research: the internal balance of interests between different economic
sectors; and within the maritime sector itself — shipowners, merchants,
investors — all elements which can explain the resilience of Venetian
maritime working capital in the eighteenth century.
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The importance of local laws, customs, usages and their applica-
tion, already present in the analyses of De ruysscher and Fusaro, is
further confirmed by how Averages were one of the tools employed in
the Livorno portofranco. Jake Dyble’s essay discusses the practical man-
agement of Averages there during the seventeenth century, providing
a further contribution to the debate on lex mercatoria, the supposedly
universal body of customary merchant law that would have allowed
disputes to be resolved according to a common framework. Building on
current discussions of the Mediterranean as a «jurisdictionally crowd-
ed» area, his analysis shows how the mutual recognition of diverse Gen-
eral Average apportioning practices was central to the functioning of
(maritime) trade. Dyble brings forward a novel interpretation of how
the concepts of «order» and «confusion» were employed in these de-
bates, and proposes a conception of «order» that «did not mean uni-
formity and ex-ante certainty of outcomes but rather firm expectations
that judgements made in other centres would be respected». His ar-
gument, that the variety of rules governing Averages across different
jurisdictions was an acknowledged reality of maritime trade, adds fur-
ther evidence to the absence of pre-modern lex mercatoria, a concept
which shows a remarkable resilience in the face of massive evidence
disproving it'®. Dyble’s contribution also further highlights the role of
state-backed institutions in guaranteeing the practical functioning of
international trade, and how early modern states fought to extend their
own jurisdictions abroad to control these processes.

Andrea Addobbati’s essay concludes by discussing the reforms on
Averages and insurance implemented in Livorno between the end of the
eighteenth and the beginning of the nineteenth centuries. Moving away
from the classic analyses of Livorno in previous centuries allows him
to focus on a period of political upheaval and uncertainty, not just for
Livorno but for the whole of Europe, which was also witnessing pro-
found transformations in the legal and financial underpinnings of the
shipping sector. Building on the close reading of a cause célébre against
a leading Livorno shipowner and merchant — Girolamo Schiano — the
essay elucidates the interplay between General Average and insurance,
and how the evolution of these two major risk management instruments
was shaped by the structural transformations of that period. Here again
the subject of the dynamic movement of jurisdictional boundaries takes
centre stage, through an discussion encompassing both civil and crim-
inal proceedings, the latter influenced by the ever present possibility of
fraud. Discussing these issues, Addobbati convincingly argues how the
establishment of Insurance Companies changed the landscape of mar-
itime risk management, getting rid of the favor juris which for centuries
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had existed in favour of seafarers, and which had been considered as
a partial compensation for the extremely high levels of risk associated
with shipping. This brought a profound transformation of the concept
of insurance itself, increasing its speculative power whilst simultane-
ously trying to make it a less volatile investment instrument.

From all these contributions, the historical investigation of Aver-
ages emerges as a privileged entry point for the analysis of the concept
of risk and how it was defined, conceptualised and managed across
the centuries, all issues which entail important cultural differences'’. I
would argue that one interpretative frame, which encompasses all these
contributions, is that of how different approaches to risk management
— even within the same legal principle, namely Averages — point in
the direction of different varieties of capitalism'®. Another point which
emerges is that of the evolution of risk management tools from a pre-
modern period in which risk was assessed and quantitatively evaluated,
in a highly ad-hoc manner with a strong stress on qualitative factors
such as reputation, to a modern approach based on standardization
and actuarial science. Under this rubric, there is an interesting circular-
ity in the way both Giovanni Ceccarelli and Andrea Addobbati focus
directly on the nature of risk as a fungible object, something which
was equally relevant from the moral perspective of Scholastic discus-
sions to those eighteenth century’s actuarial practices heralding mod-
ernization.

The analysis of where risk falls in jurisdictional terms is central for
all contributions, and it provides an alternative way to analyse the his-
torical relationship between political and economic power. However,
the issue of risk management jurisdiction is possibly of even stronger
relevance today, given the topical political and economic debate regard-
ing climate change — in other words, risk management on a global scale
— which needs to be handled in a polycentric and equitable manner,
guaranteeing at the same time the preservation of the planet and sus-
tainable forms of economic development.

The different languages of risk, and the different ways in which so-
cio-economic solutions were employed for its management have there-
fore a crucial contemporary relevance well beyond their academic study.
Already in the mid-fourteenth century, Bartolus of Saxoferrato analysed
the provisions of the Lex Rhodia under the rubric of common good
— communis utilitas — which also entails a shared responsibility, today
there is a growing interest in the equitable nature of the General Aver-
age principle, as a legal instrument for the proportionate and equitable
redistribution of costs in instances of unforeseeable and unavoidable
loss, as a way to decarbonise the shipping industry, and even as a way to
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conceptualise an equitable carbon tax by considering the whole popu-
lation as a «community of risk»".

MARIA FUSARO
University of Exeter
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